CHAPTER ONE

GENESIS OF ZANZIBAR KADHIS’ COURT
1.1 Introduction 
Before the coming of Sultan, Zanzibar had its own indigenous rulers who inter alia, maintained unofficial adjudicating tribunals. These tribunals applied customary and Islamic laws. When the Sultan of Muscat ruled Zanzibar from 1832, he established neither a formal court system, nor a formal legislative system
. Sheikhs (Kadhis) informally exercised judicial powers. 
The history of Kadhis’ Court in Zanzibar cannot be disintegrated with that of Kenya since the Coastal strip of Kenya was under the empire the Sultan of Zanzibar. In 1895, the Sultan gave the British power to administer the 10 mile coastal strip subject to their respecting the existing Kadhis Courts among other conditions. The British did so and declared a protectorate over the coast while the rest of Kenya was a colony proper. The Sultan however retained sovereignty over the 10 mile coastal strip. 
 During the last years of the independence struggle and at the start of the Lancaster House Constitutional talks in 1961, the status and fate of the coastal strip came up for determination. The British organised separate talks for the delegates from the protectorate of the coast and those from the Kenya Colony. The British Government and Sultan of Zanzibar also appointed a Commissioner, Mr. James R. Robertson, to study the issue of the coastal strip, consult all those concerned and report to them. In his report, entitled, "The Kenya Coastal Strip – Report by the Commissioner", he reported that opinion was divided as to whether the coastal strip should join Kenya, or be declared independent on its own, or reverted back to the Sultan of Zanzibar. He however recommended that it should be joined with Kenya subject to the Kenya Government guaranteeing to respect the existence of the Kadhis Courts among other conditions. The Prime Minister of Kenya, Jomo Kenyatta and the Prime Minister of Zanzibar, Mr. Shamte on behalf of the Sultan of Zanzibar, then signed an agreement in October, 1963, in the form of an exchange of letters whereby the Sultan of Zanzibar relinquished/surrendered his claim of sovereignty over the coast to Kenya in return for mzee Kenyatta guaranteeing the continued existence of the Kadhis Courts among other guarantees. 
The first exclusive and formal Sultan’s Court system in Zanzibar was established in 1897 when the district courts were established. These courts were presided over by officials called Walii. This court system was later reorganized and the lowest court was presided by the Assistant Kadhis. Appeals against decision of these courts went to the Court of Zanzibar presided over by Kadhis. Appeal from the Zanzibar court went to the Supreme Court presided by the Sultan and two Kadhis.

Major reorganization of these courts was made by the Zanzibar Court Decree of 1908 which established four-rung hierarchy court system. Under this system, the lowest level were Assistant Kadhi’s Court established in each district as the Judge of the British Court might appoint.
 These courts were presided over by a Kadhi or Assistant Kadhi sitting alone. Above the Assistant Kadhis Courts were District Courts which were established at Mkokotoni, Mwera, Chwaka and Mangapwani for Unguja, and Chake Chake, Wete and Mkoani in Pemba. The Town of Zanzibar which was regarded as a separate district had its own district court.

Above the District Courts was the Court for Zanzibar and Pemba which was constituted of one British Magistrate sitting alone in criminal matters, while in civil matters set with two Kadhis selected by the Judge of the British Court from amongst Ulamaa (Muslim Scholars). The Supreme Court of Zanzibar was the supreme judicial authority in Zanzibar. It was constituted of the Judge and Assistant Judge of the British Court sitting together with two Kadhis appointed from amongst Ulamaa. However, the two Kadhis had no voice in the decision of the Court
. This Supreme Court had appellate jurisdiction only
. According to section 11 of the Decree, the law applicable in Civil matters was Islamic law, while in criminal cases applied the Indian Penal Code, Criminal procedure Code and Indian Evidence Act. However, in the application of the Indians law, Islamic and Customary laws were to be considered. One important thing to note is that these courts had specific jurisdiction over the Sultan’s subjects and had no jurisdiction over British subjects.

 Another reorganization of Kadhis Court was made by the Court Decree 1923
, where by His Highness the sultan’s Court for Zanzibar which was referred to as “the Zanzibar Court” was established
. Courts subordinate to the Zanzibar Court were:
 

(a) Courts of Resident Magistrates or the Senior Commissioner or District Commissioners or of persons specially appointed as First Class Subordinate Courts;

(b) Courts of persons specially appointed to sit in the Second Class subordinate Courts;

(c) Courts of District Officers or Third Class subordinate Court;

(d) Kadhis’ Court;

(e) Courts of Mudirs, Masheha or other persons specially empowered in that behalf by the British Resident to be called District Courts;

(f) Juvenile courts constituted under and for the purposes of the Children and Young persons’ Decree. 

The jurisdiction of Kadhis Court as provided under section 13(5) of the Decree was limited to the following matters:

(a) matters relating to personal status, marriage, divorce, guardianship and the custody of children in cases in which the parties are Muslims of the Ibathi sect or the Shafei sect;

(b) matters relating to wakfs, religious or charitable trusts, gifts inter vivos and inheritance where the claim in respect of any such matter does not exceed three thousand shillings and the parties are Muslims of the Ibathi sect or Shafei sect;

(c) claims for maintenance (where such claim is for a lump sum not exceeding one thousand shillings or for a periodical payment to be made at a rate not exceeding one hundred shillings per month) and the parties are Muslims of the Ibathi sect or the Shafei sect; and

(d) suits and proceedings of a civil nature in which the subject matter can be estimated at a money value and does not exceed one thousand shillings.

Thus, Kadhis’ Courts had been exercising civil jurisdiction not only on matters relating to Muslim marriages but also in suit relating to land. For instance, Government Notice no. 122 of 1947 provided for directions relating to the institution of suits relating to immovable property in Kadhis’ Court in Pemba. All suits for determination of any right to or interest in any immovable property situate in the Mudirias of  Wete, Konde, Chake Chake and Mkoani, or for compensation for wrong to any immovable property situated in such Mudirias was to be instituted in Kadhis’ Court of Wete, Konde, Chake Chake and Mkoani respectively
.

The situation changed in 1963 following the coming into force of the Court Decree 1963
. The Decree inter alia, repealed the Courts Decree, 1923 (Chapter 3). The Decree re-established the following subordinate courts to the High Court
:

(a) Magistrates’ Court;

(b) Kadhis’ Court; 

(c) Mudirial Courts; and 

(d) Juvenile Courts.
Section 13 of the Decree empowered the Sultan, after consultation with the Judicial service Commission, to appoint any person to be a Kadhi and notice of such appointment, should specify the area within which such person should exercise jurisdiction. Such a notice was published in the Gazette.  Again jurisdiction of Kadhis’ Court was limited to certain matters like in the Courts’ Decree of 1923
. Appeal against decision of the Kadhis’ Court was lodged to the High Court
. 

1.2 Back ground of the Study 

The existing Kadhis’ Court for Zanzibar was re-established under section 3(1) of the Kadhis’ Courts Act no. 3 of 1985.. The Court has power to exercise jurisdiction in the determination of questions of Muslim law relating to personal status, marriage, divorce, inheritance or gifts in proceedings in which the parties profess the Muslim religion
. Section 7 of the Act provides for the law and rules of evidence to be applied in Kadhis’ Courts being that applicable under Muslim law. However, witnesses are heard without discrimination on grounds of religion, sex or otherwise. Issues of facts are decided upon assessment of the credibility of all evidence before the court and not upon the number of witnesses who have been given evidence.  No finding, decree or order of the court is to be reversed or altered on appeal on account of the application of the law or rules of evidence applicable in the High court, unless such application has in fact occasioned a failure of justice. Howevr, it  has happened that administration of justice in Kadhis’ Court is very poor compared to that of secular courts.
1.3 Rationale for the Study

Several recent studies relating to Kadhis’ Court in Zanzibar have been conducted. These include Perspective on the Kadhi’s Court in Zanzibar,
 Good Practices in AdressiNG Gender Based Violence{GBV) in Zanzibar, 2010
; Capacity gap study of law enforcemnt and health care institutions in dealing with cases of Gender Based Violence(GBV), 2009
; A study on Gender Based Violance Related Laws in Zanzibar, 2008
; GBV Incidences and Responses in Zanzibar-An evidence based Study, 2007
; and Practice in Kadhis’ Court with regards to Women’s Right: Case Study of Zanzibar.

Several challenges have been revealed and claimed to face the Kadhis’ Court in the administration of justice. These include lack of proper secular education to majority of existing Kadhis, poor working environment, absence of proper rules to be applicable in Kadhi’s Court, absence of Codified Rules of Islamic Law, poor representation of litigants in courts, lack of proper definition of matrimonial assets, poor qualifications of most Kadhis, and failure of the Chief Justice to lay down simple procedures to be applicable in proceedings of Kadhis’ Court. The above challenges have contributed to poor administration of justice and majority of the Zanzibar society have lost trust and confidence to such Courts.
 The outcome of the study is expected to suggest means of alleviating such challenges and improving administration of justice in Kadhis’ Court.

1.4 Objective of the Study

The overall objective of this study is to facilitate the amendment or repeal of Kadhis’ Court Act of 1985 (or to enact a new legislation) and make draft Regulations on Simple Procedure to be applied in Kadhis’ Court.  Specific objectives of the study include  providing detailed analysis of Kadhis’ Court Act 1985; Collecting and compiling the stakeholders’ views and opinions on the amendments of Kadhis’ Court Act; and developing a draft bill for the amendment of the Act and drafting Regulations for Procedures to be Applicable in Kadhis’ Court.
1.5 Specific Task

In achieving the above objectives, the Consultants prepared an Inception Report and submitted the same to the Steering Committee which reviewed the same. After the Inception Report was approved by the Steering Committee, the Consultants reviewed the Kadhis’ Court Act 1985 and relevant legislation and reports as well as visiting legislation of some foreign countries relating to Kadhis’ Court. Finally, a draft report was developed and submitted to stakeholders’ meetings one in Pemba and four in Unguja. This report incorporates recommendations gathered from such stakeholders’ meetings.  The next step after the completion of this report will be drafting a Bill for an Act to amend Kadhis’ Court Act 1985 or to repeal it and come with a Bill for a new Kadhis’ Court Act and Regulations governing administration of justice in Kadhis’ Court.
1.6 Methodology
This Study essentially used a library and participatory method as well as field research in the course of gathering relevant information from different published and unpublished materials, both legal and non legal documents and views from different persons conversant with Islamic matters. Desk research involved looking at Kadhis’ Court Act 1985, Civil Procedures Decree, Chapter 8 and other related legislation. The Consultants will had access to various and relevant reports particularly concerning Gender Based Violence in Zanzibar, and examined the practice in other countries having Kadhis’ Court to ascertain if there are any best practices which might be encompassed in the new draft Act.

In relation to the field research, the study involved seeking views from stakeholders on what should be done to improve administration of justice in Kadhis’ Court. This involved the use of both structured and unstructured interviews in order to accommodate all relevant stakeholders and their respective views. Structured interviews were guided by questionnaires in which case some of questionnaires were sent to stakeholders for the latter to respond to the posed questions while in some cases the respondents were asked direct questions by the interviewer. Unstructured interviews involved making a use of open ended questions to solicit information resulted from the responses offered by the interviewees. 

1.7 Chapterisation

The study is divided into seven chapters. Chapter one is the genesis of the Zanzibar Kadhis’ Court. It covers history of Kadhis’ Court from pre- colonial to date. Chapter two is on the review of Kadhis’ Court Act 1985. Chapter three is about access of justice in Kadhis’ Court of some foreign jurisdictions. It covers practice of Kadhis’ Court in Gambia, Phillipines, Kenya, Pakistan, Nigeria and Indonesia. Chapter four concerns Kadhis’ Court in Islamic perspective. Chapter five is the contributions from the six stakeholders meetings conducted in both Unguja and Pemba. Findings of the study is found in chapter six followed by summary and recommendations in Chapter seven.

     CHAPTER TWO
REVIEW OF THE KADHIS’ COURT ACT 1985
2.1 Introduction

In 1985, a new Kadhi’s Court Act was enacted.
 It provides for the establishment of Kadhi’s Court and its hierrarchy such as District Kadhi’s Court, Kadhi’s Court of Appeal and the High Court. Appeals from District Kadhi’s Court are lodged to the Kadhi’s Court of Appeal and finally to the High Court where a Judge sits with four Sheikhs to determine appeal. The High Court is the final Court of Appeal for cases originating from Kadhi’s Court.
 The above details show that Kadhis’ Court is the oldest court in the history of Zanzibar.   The existing Kadhis’ courts for Zanzibar were re-established under section 3(1) of the Kadhis’ Courts Act no. 3 of 1985. The hierarchy of Kadhi’s Courts are District Kadhis’ Court, Kadhis’ Court of appeal and The High Court manned by a Judge and four Ulamaas who are well conversant in Islamic Law and are appointed by the Judicial service Commission.
2.2 Chief Kadhi, Deputy Chief Kadhi and Appellate Kadhi
Section 4 of the Kadhi’s Court Act 1985 as amended by Act no. 4 of 2003 provides for the appointment of Chief Kadhi and Deputy Chief Kadhi. Both are appointed by the President of Zanzibar and need not to consult Judicial service Commission.The Act also provides for the post of an Appellate Kadhi based in Pemba who is appointed by the President in consultation with the Judicial Service Commission amongst Senior District Kadhi in Pemba whose powers are to hear and determine appeal cases in Pemba unless the Chief Kadhi directs otherwise. Their qualifications according to section 4 (5) of the Act are:
· professing and following the muslim Religion; and

·  Possessing such knowledge of Islamic laws which in the opinion of the Judicial Service Commission is qualified to be appointed as such by the President; or

· Having attended and obtained recognised qualifications in Islamic Laws         from any Institution approved by Council of Ulamaas established under the provisions of the Establishment of the Office of Mufti Act, 2001 and holding the qualifications for a period of not less than seven years and having considerable experience in the knowledge of Islamic laws.

The Chief Kadhi, Deputy Chief Kadhi and Appellate Kadhi shall not enter upon their duties of office until they have taken and subscribed the oath of allegiance and such other oath for the due execution of their office as may be prescribed by the House of Representatives.

According to section 10 of the Act as amended by Act no. 4 of 2003, The Chief Kadhi’s Court, Deputy Kadhi’s, and  Appellate  Kadhi’s Court shall not have an original jurisdiction but  shall  act as an appellate court for decisions from the District Kadhis Courts.   This is to say that the Chief Kadhi, Deputy Chief Kadhi and Appellate Kadhi  have same powers in hearing Appeal. Thus, appeal from any judgment of the Chief Kadhi’s Court, Deputy Chief Kadhi’s Court and Appellate Kadhi’s Court shall lie to the High Court and such appeal shall be heard by a panel of five members presided by a judge of the High Court and other four members shall be persons who are well conversant in Islamic laws referred to as “Ulamaas”  appointed by the Judicial Service Commission. The decision shall be by the opinion of the majority of members and shall be final. 
As to the jurisdiction of the Court of Appeal of Tanzania on cases emanating from the Kadhis’ Court, the Constitution of Zanzibar, 1984 under section 99(2)(b) clearly ousts the same. This ousting of jurisdiction of the Court is also permitted under section 5 (1) of the Appellate Jurisdiction Act, Cap 141 (R.E. 2002) which acknowledges the fact that the Court’s jurisdiction could be ousted by stating that “in civil proceedings except where any other written law for the time being in force provides otherwise, an appeal shall lie to the Court of Appeal”. This kind of exclusion is common in jurisdictions where Islamic law is applied. For instance, in Malaysia  appeals from Muslim courts to secular courts are precluded. The main reason for this kind of exclusion, is to give a zone of independent legal development of Muslim Court.

  2. 3  District Kadhis
The Act provides for appointment of District Kadhis.  Their number  Kadhis should not be less than ten and not more than fifteen and are appointed by the President in consultation with the Judicial Service Commission
.  As to qualifications of Kadhis, section 5 of the Act 1985 as amended by the Written laws (Miscellaneous Amendment) Act no. 4 of 2003, listed them to be professing or following the Muslim religion, together with possessing such knowledge of Islamic laws applicable to any sect(s) of Muslim as qualifies him, in the opinion of the Judicial Service Commission to be Kadhi; or having been attended and obtained recognized qualifications in Islamic laws from any Institute approved by the Council of Ulamaas established under the provisions of the Establishment of the Office of Mufti Act 2001, and held the qualification  for a period of not less than three years as well as having considerable experience in the knowledge of Islamic laws.

2.4 Jurisdiction of Kadhis Court

 The Courts have power to exercise jurisdiction in the determination of questions of Muslim law relating to personal status, marriage, divorce, inheritance or gifts in proceedings in which the parties profess the Muslim religion
. The section reads:

“6.(1) Every District Kadhi shall have and exercise Jurisdiction in the determination of matters of Islamic laws relating to:-

(i) personal status, marriage, divorce, guardianships and subject to the provisions of any other law for the time being in force, the custody of children in cases all the parties are Muslims.

(ii) Wakf or religious  charitable trusts, gift inter vivos and inheritance in cases all parties are Muslims; and

(iii)  Claims of maintenance, where such claim is for a lump sum of not exceeding Five hundred thousand shillings or for a periodical payment to be made at a rate not exceeding fifty thousand shillings per month, in cases all parties are Muslims.”

2.5  Applicable Laws

Section 7 of the Act provides for the law and rules of evidence to be applied in Kadhis’ Courts being that applicable under Muslim law. However, witnesses are heard without discrimination on grounds of religion, sex or otherwise. Issues of facts are decided upon assessment of the credibility of all evidence before the court and not upon the number of witnesses who have been given evidence.  No finding, decree or order of the court is to be reversed or altered on appeal on account of the application of the law or rules of evidence applicable in the High court, unless such application has in fact occasioned a failure of justice.
As to procedure and practice applicable in Kadhis’ Court, the Chief Justice, in consultation with the Chief Kadhi are empowered to make Rules of court providing for the same to be followed in Kadhi’s Court. Until such rules are made, procedures and practice in Kadhis’ Court shall be in accordance with those prescribed for subordinate courts by and under the Civil Procedure Decree. To date no such rules are made and procedures and practice applied by most Kadhis are neither that of the Civil Procedures Decree nor of Islamic Courts. The bad thing with Kadhis is that majority of them are ignorant of procedures under the Civil Procedure Decree which is not only cumbersome to understand them but also too technical. It is therefore recommended that the Chief Justice to exercise his discretionary powers provided under section 9 of the Act, by laying down simple procedures to be followed by Kadhis Court.

2. 6 Ulamaa

The term “Ulamaa” is defined under section 2 of the Mufti Act 2001 to mean a religious scholars who has adequate knowledge of various Islamic religious matters. Qualifications of Ulamaas as per section 10(7) of the Kadhis’ Court Act are:

· professing and following the Muslim religion; and

· possessing such knowledge of Islamic Laws applicable to any sect or sects of Muslims and qualifies him, in the opinion of the Council of Ulamaas established under Act No. 9 of 2001 and the Judicial Service Commission to be a District Kadhi; or

· attending and obtaining a recognised qualification in Islamic Laws from any Institution approved by the Council of Ulamaas and has held the qualification for a period of not less than three years and has considerable experience in the knowledge of Islamic Laws.

According to section 10(2) of the Kadhis’ Court Act 1985, the High Court in hearing any appeal from Kadhis’ Court shall be manned by a High Court Judge and four Ulamaas appointed by the Judicial Service Commission. The decision of the Court shall be by the opinion of majority of such members of the Court. Subsection (4) of section 10 requires such Ulamaas not to enter upon their duties of office until they have taken and subscribed the oath of allegiance and such oath for the due execution of their offices as prescribed by the House of Representatives before the Chief Justice.  Ulamaas are to be appointed in such a number as the Judicial Service Commission deems necessary so as to avoid all Ulamaas to sit in all cases. The role of keeping records of Ulamaa of Zanzibar is vested to the Mufti
.
 Remuneration and other expenses of such Ulamaas shall be set in the Rules of Court by the Chief Justice as he thinks fit. To date such rules are not made.
Generally, hierarchy of Kadhis’ Court may be simply explained in the figure below:

                                 HIGH COURT (manned by Judge and 4 Ulamaas)

                                                                                   Appeal
                                       APPELLATE KADHIS’ COURT (Chief Kadhi, or Deputy Chief Kadhi or Appellate Kadhi)
Appeal
DISTRICT KADHI’S COURT (District Kadhi)
CHAPTER THREE

ACCESS TO JUSTICE THROUGH  KADHIS’ COURT IN SOME FOREIGN JURISDICTION

3.1 Introduction

In making better review of the Zanzibar Kadhis Court Act 1985, it has been found pertinent to look into Kadhis Courts legislation of some other jurisdiction. To this effect, the legislation of six foreign jurisdictions have been looked into. These include Gambia, Phillipines, Kenya, Pakistan, Nigeria and Indonesia. These countries have been selected on grounds that they are non-Islamic States like Zanzibar and have similar environment.
3.2 Kadhis’ Court in Gambia
The Gambian Constitution of 1997 provides for the establishment of a Kadhis Court in such places as determined by the Chief Justice
. As to composition of such Court, the Constitution provides that it shall be constituted for hearings at first instance by a panel consisting of the Kadhi and two other scholars of the Sharia qualified to be a Kadhi or Ulamaa
. In order for a person to be appointed a Kadhi or Ulamaa he must be of high moral standing and professionally qualified in the Sharia.

According to Article 137(4), Kadhis Courts in Gambia have jurisdiction to apply the Sharia in matters of marriage, divorce and inheritance where the parties or other persons interested are Muslims. The decision of the court bases on the majority of a panel. Any party to a proceeding in the Court who is dissatisfied with a decision of the Kadhis Court may appeal to the Kadhi Appeals Panel which is also established by the Constitution. The Panel is constituted of a chairperson; and not less than four other members.

The quorum of the Panel when sitting to deal with any matter before it is constituted by three members of the Panel. According to Article 137(A)(4) of the Gambian Constitution, the chairperson of the Panel presides at a sitting of the Panel and in his or her absence, the most senior member presides. The Chairperson and other members of the Panel are appointed by a Kadhi Appeals Selection committee which consists of – 

(a) The Chief Justice;

(b) The Attorney General; and

(c) A member of the Supreme Islamic Council nominated by that Council.

In order for a person to be appointed to the Kadhi Appeals Panel he must be a legal practitioner and has been so qualified for a period of not less than five years and is professionally qualified in the Sharia. The Panel has the jurisdiction to hear and determine appeals from judgments of the Kadhis Court and from the District Tribunals where Sharia Law is involved. Kadhis Appeals Selection Committee is empowered to make rules of practice and procedures of the Panel.

3.3 Kadhis Court in Philipines
In Philipines Sharia courts are established as a part of Philippines’ judicial system.
 There are two sets of sharia courts namely as Shari'a District Courts and Shari'a Circuit Courts. These courts and their personnel are subject to the administrative supervision of the Supreme Court.

3.3.1 Shari’a District Courts
Sharia District Courts are establishedunder Article 138 of the Decree into five districts. The Court is presided over by one judge who is appointed by the president of Philippine.
  For a person to be appointed a Shari'a District judge, in addition to the qualifications for judges of Courts of First Instance fixed in the Judiciary Law, he must be a learned in Islamic law and jurisprudence.
 Judges are appointed to serve during good behavior until they reach the age of sixty-five years, or become incapacitated to discharge the duties of their office or removed from office.
 

The Shari'a District Court have exclusive original jurisdiction over:

(a) All cases involving custody, guardianship, legitimacy, paternity and filiation;

(b) Petitions for the declaration of absence and death and for the cancellation or correction of entries in the Muslim Registries

 (c) All actions arising from customary contracts in which the parties are Muslims, if they have not specified which law shall govern their relations; and 

(d) All petitions for mandamus, prohibition, injunction, certiorari, habeas corpus, and all other auxiliary writs and processes in aid of its appellate jurisdiction. 

Concurrently with existing civil courts, the Shari'a District Court have original jurisdiction over: 

(a) Petitions by Muslims for the constitution of a family home, change of name and commitment of an insane person to an asylum; 

(b) All other personal and real actions not mentioned in paragraph 1 (d) wherein the parties involved are Muslims except those for forcible entry and unlawful detainer, which shall fall under the exclusive original jurisdiction of the Municipal Circuit Court; and

(c) All special civil actions for interpleader or declaratory relief wherein the parties are Muslims or the property involved belongs exclusively to Muslims. 

A part from original jurisdiction, these courts have also Appellate jurisdiction over all cases tried in the Shari'a Circuit Courts within their territorial jurisdiction. The decision of District courts is final.
 

3.3.2 Shari’a Circuit Courts

These courts are established in different areas of Philippines. They are presided by Judge appointed by the President. A person to be appointed a judge of the Shari'a Circuit Court must be a natural-born citizen of the Philippines, at least twenty-five years of age, and has passed an examination in the Shari'a and Islamic jurisprudence (fiqh) to be given by the Supreme Court for admission to special membership in the Philippine Bar to practice in the Shari'a Courts.
 Judges are appointed to serve during good behavior until they reach the age of sixty-five years or become incapacitated to discharge the duties of their office or remove.

According to Article 155 of the Decree, the Shari'a Circuit Courts have exclusive original jurisdiction over;

(a) All cases involving offenses defined and punished under the code that has established them. 

(b) All civil actions and proceedings between parties who are Muslims or disputes relating to: 

(i) Marriage; 

(ii) Divorce 

(iii) Betrothal or breach of contract to marry; 

(iv) Customary dower (mahr); 

(v) Disposition and distribution of property upon divorce; 

(vi) Maintenance and support, and consolatory gifts, (mut'a); 

(vii) Restitution of marital rights. and
(viii) All cases involving disputes relative to communal properties. 

The sharia District court or the Shari'a Circuit Court may, in appropriate cases, constitute an Arbitration Council. In cases involving offenses against customary law which can be settled without formal trial, may, at its discretion, direct the Shari'a Clerk of Court to constitute a council of not less than two nor more than four members, with him as chairman, to settle the case amicably.

Apart from above courts there is a Jurisconsult in Islamic law, who is appointed by the President of the Philippines and hold office for a term of seven years, without prejudice to re-appointment, unless sooner removed for cause or incapacitated to discharge the duties of his office.  The Office of the Jurisconsult is under the administrative supervision of the Supreme Court of the Philippines.

For a person to be appointed a Jurisconsult in Islamic Law, he must be a citizen of the Philippines, at least forty years of age, of good moral character and proven integrity, and an eminent scholar in the Qur'an and Hadith and in Islamic jurisprudence as well as proficient in Arabic. 

The function of the Jurisconsult is, on the written request of any interested party, to render legal opinions, based on recognized authorities, regarding any question relating to Muslim Law. For this purpose, he may, if he deems it necessary, consult or ask for a consensus of the 'ulama.  The Office of the Jurisconsult is required to keep a compilation and cause the publication of all his legal opinions. 

3.4 Kadhis Court in Kenya
In Kenya, Kadhis Courts are established under Article 66(1) of Kenyan Constitution and given their details by Kadhis Courts Act Cap 11 R.E. 2009. The number of Kadhis courts depends on the decision of the  Chief Justice after consultation with Chief Kadhi. Every Kadhis Court is subordinate to the High Court. Kadhis Courts are presided by Chief Kadhi or Kadhi.  For a person to be appointed a Kadhi he must be a muslim and qualified in Islamic law. 
In spite of those qualifications, the current practice in Kenya requires a person to hold a degree in law in addition to knowledge of Islamic law.
The Jurisdiction and application of rules of procedures are similar to Zanzibar.  
3.5 Kadhis’ Court in Pakistan

In Pakistan Article 203C of the Constitution has established a court known as Shariah Federal Court which is equivalent with the Kadhis Court. The court consists of not more than eight Muslim Judges together with three Ulamaa having at least fifteen years’ experience in Islamic law, research or instruction . The Court may either of its own motion or on the petition of a citizen of Pakistan or the Federal Government or a Provincial Government, examine and decide the question whether or not any law or provision of law is repugnant to the injunctions of Islam, as laid down in the Holy Quran and Sunnah of the Holy Prophet, hereinafter referred to as the Injunctions of Islam. 

As to the jurisdiction of the Court, it may call for and examine the record of any case decided by any criminal court under any law relating to the enforcement of Hudood for the purpose of satisfying itself as to the correctness, legality or propriety of any finding, sentence or order recorded or passed by, and as to the regularity of any proceedings of, such court and may, when calling for such record, direct that the execution of any sentence be suspended and, if the accused is in confinement, that he be released on bail or on his own bond pending the examination of the record.

In the performance of its functions, the Court have powers of a civil court trying a suit under the Code of Civil Procedure, 1908.  Any party to any proceedings before the Court may be represented by a legal practitioner who is a Muslim and has been enrolled as an advocate of a High Court for a period of not less than five years or as an advocate of the Supreme Court or by a jurisconsult selected by the party from out of a panel of jurisconsults maintained by the Court for the purpose .
According to Article 203F of the Pakistan Constitution, any aggrieved party by the final decision of the  Federal Shariah Court in such proceedings may, within sixty days of such decision, prefer an appeal to the Supreme Court.  This court will be constituted by Supreme Court a Bench to be called the Shariat Appellate Bench and consisting of (a) three Muslim Judges of the Supreme Court; and (b) not more than two Ulema to be appointed by the President to attend sittings of the Bench as ad-hoc members thereof from amongst the Judges of the Federal Shariat Court or from out of a panel of Ulema to the drawn up by the President in consultation with the Chief Justice. The Supreme Court shall be construed as a reference to the Shariat Appellate Bench. The two Ulamaa of  the Shariat Appellate Bench shall have the same power and jurisdiction, and be entitled to the same privileges, as a Judge of the Supreme Court and be paid such allowances as the President may determine . The decision of the Court being expressed in terms of the opinion of the majority of its members or, as the case may be, of the members constituting a Bench.

As to power to make Rules, the Court may by notification in the official Gazette, make rules for carrying out the purposes of this Chapter. Until the rules are made the Shariat Benches of Superior Courts Rules, 1979, with the necessary modifications and so far as they are not inconsistent with the provisions of this Chapter, continue in force .

3.6 Kadhis Courts in Nigeria
Article 260 of the Constitution of Nigeria of 1999 establishes the Kadhi and Sharia Court of Appeal in Nigeria. The Court is composed of a Grand Kadhi of the Sharia Court of Appeal and such number of Kadhis of the Sharia Court of Appeal as may be prescribed by an Act of the National Assembly. The appointment of a person to the office of the Grand Kadhi of the Sharia Court of Appeal is made by the President on the recommendation of the National Judicial Council, subject to confirmation of such appointment by the Senate. A person is not qualified to hold office as Grand Kadhi or Kadhi of the Sharia Court of Appeal unless:

a)
he is a legal practitioner in Nigeria and has so qualified for a period of not less than ten years and has obtained a recognized qualification in Islamic law from an institution acceptable to the National Judicial Council; or 

b)
he has attended and has obtained a recognised qualification in Islamic law from an institution approved by the National Judicial Council and has held the qualification for a period of not less than twelve years; and 

c) he either has considerable experience in the Practice of Islamic law, or 

d) he is a distinguished scholar of Islamic law. 

As to jurisdiction and powers, the Sharia Court of Appeal, in addition to such other jurisdiction as may be conferred upon it by an Act of the National Assembly, exercises  such appellate and supervisory jurisdiction in civil proceedings involving questions of Islamic personal law. The Sharia Court of Appeal is competent to decide – 

a)
any question of Islamic personal law regarding a marriage concluded in accordance with that law, including a question relating to the validity or dissolution of such a marriage or a question that depends on such a marriage and relating to family relationship or the guardianship of an infant; 

b)
where all the parties to the proceeding are Muslims, any question of Islamic personal law regarding a marriage, including the validity or dissolution of that marriage, or regarding family relationship, a foundling or the guardianship of an infant; 

c)
any question of Islamic personal law regarding a wakf, gift, will or succession where the endower, donor, testator or deceased person is a Muslim;

d)
 any question of Islamic personal law regarding an infant, prodigal or person of unsound mind who is a Muslim or the maintenance or the guardianship of a Muslim who is physically or mentally infirm; or 

e)
where all the parties to the proceedings, being Muslims, have requested the court that hears the case in the first instance to determine that case in accordance with Islamic personal law, any other question .

For the purpose of exercising any jurisdiction conferred upon it by this Constitution or any Act of the National Assembly, the Sharia Court of Appeal is duly constituted if it consists of at least three Kadhis of that Court. Finally, Article 264 of the Constitution of Nigeria empowers the Grand Kadhi of the Sharia Court of Appeal to make rules for regulating the practice and procedure of the Sharia Court of Appeal.
3.7 Kadhis Courts in Indonesia

The Islamic justice system in Indonesia today has three tiers: the Pengadilan Agama (Religious Court), the Pengadilan Tinggi Agama (High Religious Court), and the Mahkamah Agung (Supreme Court). Religious Courts are located at the district/municipality (kabupaten/ kota) level and there are 343 of these courts of first instance at the regency or city level across Indonesia, including 19 Syariah Courts in Aceh. At the appeal level, 29 Religious High Courts, including the recently renamed Mahkamah Syariat (Syariah Court) in Banda Aceh.

In respect of jurisdiction, the Religious Courts are the exclusive court of first instance for cases where the parties are Muslim. They are concerned with:

· Marriage: marriage-related cases are understood as matters regulated by the Marriage Legislation
 and they are overwhelmingly dominated by divorce. They   include a range of other related matters, including, for example, applications for polygamy, division of property, child custody and guardianship, child maintenance, spousal maintenance, the legal status of children, marriage legalisation, and decisions relating to ‘mixed marriages’ between Indonesian and non-Indonesian citizens.

·  Inheritance, Muslim wills and testaments;
·  Charitable Bequests (hibah);
· Wakaf;
· Islamic philanthropy — zakat,16 infaq and sadaqah; and

·  Shari’ah economy’ issues (ekonomi syari’ah).

In district-level Religious Courts, the panels of three judges who hear cases generally apply the version of Islamic law embodied in the state-sanctioned Kompilasi Hukum Islam (Compilation of Islamic Law, Presidential Instruction No. 1 of 1991), issued by Soeharto as a ‘guide’ for Religious Court judges.

Appeals from the Religious Court are first made to the High Religious Court (located at the provincial level. The Supreme Court, located in Jakarta, is the final court of appeal on matters within the jurisdiction of the Religious Courts, as it is for most other branches of the Indonesian judicial system. The decision bases on the opinion of majority of members in the court. 

3.8 General Observation From Foreign Jurisdiction

After looking into legislation of different jurisdictions, it has been observed that  qualifications for a person to be appointed a Kadhi in most countries are higher than those described in Zanzibar Kadhis Court Act 1985. These include being a degree holder in law, qualified in Islamic Sharia, fiqh and Islamic jurisprudence. Other qualifications include being a Muslim of the age of 45 year, being a citizen of the respective State, having an experience for a long period etc. 

In some jurisdictions, the decision of kadhis courts is final. Only advocates who are conversant in Islamic sharia are allowed to appear before kadhis courts. Unlike Zanzibar Kadhis use to sit with a panel of Ulamaa and decision bases on majority of members of the panel. Doctrine of precedent applies to most jurisdictions.Thus lower courts are bound by the decision of higher court. In a country like Pakistan, Muslim personal laws have been codified into single legislation and that there is a consistency of Kadhis Courts’ decisions. Appellate Kadhis Courts have not only appellate jurisdiction but also powers to review and revision. 

The most best practice to learn in such foreign jurisdiction is the establishment of Reconciliation councils and application of Islamic Sharia rules in court proceedings.
CHAPTER FOUR

PRACTICE OF KADHIS’ COURT IN ISLAMIC PERSPECTIVE

4.1 The Concept of Kadhi in Islam

In Islamic perspectives, a Kadhi is a person who solves disputes between two or more persons by using Islamic Sharia. In order for a person to qualify as a Kadhi in Islamic Shariah he must  be of sound mind; Adult, a free person and not a slave, a Muslem and should not be a deaf, blind or dumb. Finally he must have a good overall sense of justice and fairness. Thus, a person must have reached a level of Mujtahid.
4.2 Women holding a post of Kadhi in Islam

The majority of Muslim scholars maintain that a Kadhi must be a man. But Imam Abuu Hanifa argues that it is accepted for women to be Kadhi for all cases to which her evidence is accepted. The argument of Imam Abu Hanifa is supported by Ibnu Jarir Al-Twabari by saying that it is permissible for women to be a Kadhi in all situations because she qualifies to be a Mufti.

4.3 Jurisdiction and powers of Kadhi in Islam

The Jurisdiction of Kadhi in Islam is extended to adjudication of disputes either by settling through conciliation or enforcement of executed judgement; Enforcement of Hukmu of Allah for all offences mentioned in Quran; Enforcement of Qisas; Administration of orphanage properties, properties of peoples with mental disability and selecting the proper person to administer; Administering Wakf properties; Enforcement of Will; To officialise marriage for those women who does not have Walii; to administer Islamic public interest and Commanding good deed and forbid evils for words and actions. Generally, Kadhi has to administer justice according to Quran and Sunna.
4.4 Means of Proof in Islamic Sharia

There are different means of proving claims in shariah law. These includes by giving evidence, admission, Oath of plaintiff, and abstaining to swear by defendant. As to hearing procedures,when parties to a dispute appear before the court, Kadhi shall firstidentify parties. Parties must face each other. The plaintiff shall start giving his case. When he is so doing everyone in the court including Kadhi shall remain silent until the plaintiff finishes making out his case. Kadhi shall then ask the defendant about the truth of the Plaintiff allegations or demands. If the defendant admits, Kadhi shall proceed deciding the case accordingly. If the defendant admits, kadhi is not entitled to require the plaintiff to prove his allegations.

If the plaintiff decides to call witnesses, Kadhi shall first give them religious sermon and then let them testify.  After hearing all witnesses and if the defendant so admits, the kadhi will decide according to the evidence given. If the Kadhi is dissatisfied with such evidence or part of it, he will ask the party to provide additional evidence to substantiate the matter and if the party fails so to do, Kadhi will decide basing on evidence given. 

Kadhi will ask the defendant to make his case in the same manner as plaintiff. If the defendant has no witnesses, he shall inform Kadhi and Kadhi may ask defendant to make an oath to purify him from liability. 

Generally, Kadhi is duty bound to bring parties in dispute together and each party should be given a right to be heard. The Court should be honest, transparent in the proceedings and ensure the parties are at peace and are not in hunger. A Kadhi must be impartial to all parties, arrange cases properly, decide according to evidence and must deeply understand the case .
CHAPTER FIVE

CONTRIBUTIONS OF STAKEHOLDERS

5.1 Introduction 

Having conducted a literature review and interview with Kadhis and Court Officials, the Consultants conducted five stakeholders’ meetings to which Civil Societies, Government Officials, religious leaders and lawyers were participated. The objective of such meetings was consulting stakeholders on challenges facing Kadhis’ Court and to have their suggestions on improving Kadhis’ Court. Three main topics were presented in such meetings:

(i) Kadhis’ Court Act 1985 and its gaps;

(ii) Practices of Kadhis’ Court in some foreign jurisdiction having similar environment with Zanzibar;

(iii) Practice of Kadhis Court in Islamic Perspective.

5.2 Recommendations Gathered from Stakeholders’ Meetings

Several recommendations were made in stake holders’ meetings. Those recomendations are categorised as follows:

(a) Kadhis’ Court has to be established under the Constitution

Several Stakeholders recommended for the establishment of the Kadhis’ Court in the Constitution of Zanzibar.

(b) Hierrarchy of Kadhis’ Court

As to system in Kadhis’ Court, it has been recommended that to the grass root there is a need to have a Conciliation Board in each Shehia or Constituency manned by religious leaders. and no case should be tried by Kadhis Court unless a certificate of failure to be settled by the Conciliation Board is produced. It has been recommended that Kadhis’ Court be independent from administration of secular courts and must have its registrar. Administrative roles of Chief Kadhi and other administrative officers be provided under the Act.

At the District level the existing District Kadhis’ Court  has to continue, followed by Appellate Kadhis’ Court one for Unguja manned by Deputy Chief Kadhi  and one for Pemba manned by Appellate Kadhi. Finally there is a need to have a Supreme Kadhis’ Court of Appeal manned by Chief Kadhi and four Ulamaas whose decision shall be final and conclusive. Non- Muslim judge should not sit to decide Appeals from Kadhis’ Court.  The decision of higher kadhis court must bind the inferior courts (precedent)

The proposed hierarchy is as follows: 

SUPREME KADHIS’ COURT OF APPEAL (manned by Chief Kadhi and 4 Ulamaas)

                                                                                   Appeal

APPELLATE KADHIS’ COURT ( Deputy Chief Kadhi or Appellate Kadhi and two Ulamaas)
Appeal

DISTRICT KADHI’S COURT (District Kadhi and two Ulamaas)
              CONCILIATION BOARD (manned by a Committee of Religious Leaders)

(c) Composition of Kadhis Court

Majority of opinions based on the composition in Kadhis’ Court and recommended for the reform. Before a case is tried by a Kadhi it must have been sent to Conciliation boards or Committee which has to be established in every constituency. Where a matter has been settled, a settlement deed has to be prepared and signed by both parties. The deed of settlement has then to be filed before the Kadhis’ Court. If the Conciliation Committee has failed to settle the dispute, a certificate of failure to conciliate has to be issued and then Kadhis’ Court will try the matter. These Conciliation Committees are suggested to be formal.

The Distict Kadhi is suggested to sit with two Ulamaas who will assist a District Kadhi in advising him; Appellate Kadhi has also to sit with two Ulamaas who will advise the Appellate Kadhi on matters before him; and in Supreme Kadhis’ Court of Appeal the Chief Kadhi should sit with four Ulamaas and decisions of the Court should continue to be on the majority vote and be final. These Ulamaa must be selected from different sects prevailing in Zanzibar.

However, in the meeting of the Steering Committee it was recommended that because we shall have competent Kadhis, it is not necessary for a Kadhi at district level to sit with Ulamaa. The Committee also recommended for having two Kadhis’ of Appeal in Unguja and the other two in Pemba. Deputy Chief Kadhi and Chief Kadhi shall sit in the supreme court of appeal. Thus, if Chief Kadhi has an interest to the matter before court, or that a litigant has denied a Chief Kadhi to hear his case, the Deputy Chief Kadhi shall take a position of Chief Kadhi to sit with Ulamaa to try a case.
(d) Jurisdiction and Powers of Kadhis Court

Territorial jurisdiction of each District Kadhi be provided and no court has to try a case from another jurisdiction. Jurisdiction of Kadhis’ Court both territorial and subject matter be made clear.  It has been commented that the existing law provides for a wide powers and jurisdiction of Kadhis but are not clear. It is therefore suggested that such jurisdiction and powers be analysed clearly in the proposed bill. Pecuniary jurisdiction of Kadhis Courts must be uplifted. In cases of maintenance must be unlimited. Kadhis’ Court be empowered to review its orders from time to time by application made by the party.

As to revisionary powers, it was recommended that the Appellate   Kadhis’ Court and a proposed Supreme Court be vested with powers to make revision of decisions of Courts subordinate to it, and references for its decisions when applied for. However, in  case of reference, a full bench of the Chief Kadhi and 6 Ulamaa should sit.

Kadhis’ Courts are recommended to be empowered with power to adjudicate matters concerning division of matrimonial assets where a marriage comes to an end. This is commented as a means of reducing a rate of Talaka in Zanzibar. However, matrimonial property should be defined in the Islamic perspective. The meeting of the Steering Committee has recommended that matrimonial property to be made part of the marriage contract by amending The Marriage and Divorce (Muslim Registration Decree, Chapter 91 of the Laws of Zanzibar.
In empowering this court, Kadhis should be given powers to incriminate those who commit an offence of contempt of court and sentencing the same up to 30 days. This will improve status of Kadhis Court.

(e) Need of Codifying Rules applicable in Kadhis Court

Stakeholders have recommended for a need to codify Islamic Personal laws applicable in Kadhis’ Court. These Rules should be accumulated by Islamic Scholars from all Islamic sects. Having similar codified Rules will help Kadhis’ Court to be consistency in their decisions. Rules of procedures to be established should provide for procedure where a father, or guardian (walii) refused to give consent. It was recommended in the Steering Committee meeting that instead of codifying such Rules we better follow the practice in Saud Arabia where there are books required to follow in a particular sequence.
(f) Qualification of Kadhis has to be improved

Qualifications of District Kadhis have to be improved. Apart from the aforementioned qualification, a person to be appointed as a Kadhi must be a holder of LL.B and  Islamic Sharia in particular Usulul fiqh . Age of a Kadhi must not be less than 40 years. Having a secular education must also be considered in appointing Kadhis. Kadhi should not be a bachelor, and should be healthy. No new appointed Kadhi should start adjudicating cases until he is provided with Job descriptions, and have completed six months internship. Provision has to be made for continuing with existing Kadhis who lack qualifications as proposed.
The Steering Committee has however, insisted on the need to recognize and respect our Sheikhs who have no certificate as evidence of their knowledge, but are clever than those having certificates. The Committee insisted on the ability of analyzing different “Mujtahid”. Majority of these have no certificate to certify their knowledge. As to qualification of being conversant on “Usulu l fiqh” the Committee recommended to add qualification of “Qawaidul- fiqh”. However, secular education is material.
(g) Appointment of Chief Kadhi, Deputy Chief Kadhi and Appellate Kadhi 

Chief Kadhi, Deputy Chief Kadhi and Appellate Kadhi must be appointed by Council of Ulamaas and not the President. Their qualifications must include experience in practicing Kadhi for at least 5 years and having a Degree in Islamic Sharia.  Issue of sect should be paid special attention. If Chief Kadhi comes from one sect, his deputy must come from another sect. Also, Kadhis should not be employed under contract term so as to make them independent in decision making.

(h) Kadhis’ Court to be manned by Women Islamic Scholars

There is a disagreement among Islamic Scholars as to whether women are qualified to act as Kadhi or not.
  Although the role of Qadhi has been traditionally restricted to men, some women have been appointed as Kadhis in recent years. In 2009, two women were appointed as Kadhi by the Palestinian Authority in the west Bank.
  In 2010, Malaysia appointed two women as Kadhi.
 In Indonesia, there are nearly 100 female Kadhi.
  During the stakeholders meeting, Stakeholders were differing on the issue of Women holding positions of Kadhis though they may have qualifications. However, they agreed on holding posts of Ulamaa to assist Kadhi in decision making or even to be an advocate before Kadhis Court. They therefore recommended that Women Islamic Scholars be involved in the Panel of Ulamaa to sit with Kadhis in all stages of cases from District to Supreme Appeal Court.
The Steering Committee suggested that since there is a contradiction on the issue women Kadhi, it is better to stand with the present situation. However, women may be appointed in the Council of Ulamaa.
(i) Representation of Litigants in Kadhis’ Court.

In Kadhis Court, advocates are not allowed to appear. Instead, only Vakils are allowed to appear. It was recommended that since Kadhis will be experts in Islamic jurisprudence, advocates should be allowed to appear. However,  only those who are acquainted with Islamic laws should be allowed. Vakils should not be allowed.

(j) Ethics of Kadhi

It was recommended in stakeholders’ meetings that the proposed Act should provide for ethics  of Kadhis to which during the taking of oath they have to sign a declaration of adhering to Code of Ethics. Kadhi should not try cases if he is hungry, angry or with much happiness. Kadhis must not receive gifts from participants in trials and they must be careful in engaging themselves in trades or invitations. Kadhi should not hear a case to which he has interest.

Code of ethics should be extended to clerks of Kadhis.

(k) Laws applicable in Kadhis Court

Stakeholders suggested that laws applicable for matters to which Kadhis court has jurisdiction should continue to be Islamic perse. Evidence law should also be that of Islamic. Rules of procedures should be made by the Chief Kadhi and must be approved by the Council of Ulamaas.  Such procedures must be simple and not technical like that of Civil Procedures Decree so as to be understood by Kadhis and ordinary litigants coming before Kadhis Court. Furthermore, for capacity building of Kadhis, intensive training pragramme on such rules and Islamic jurisprudence to Kadhis  has to be conducted. The rules should provide for in service training of Kadhis after every six months.

Other recommendations

· Oaths taken by Kadhi must be in conformity with Islamic principles.

· Instead of having Council of Ulamaa we better have Council of Islamic Scholars.  

· There must be established a research units in Kadhis Courts.

· The law should provide that the language of the law is Kiswahili and Arabic.

· Remunerations of District Kadhi be similar to that of District Magistrate.

· Summons in Kadhis Court to contain House number so as to be easy for Sheha to serve them.

· The Rules to provide for cases that may be heard in camera and open court.

· Kadhis’ court must be given same status to that of secular courts.

The Steering Committee further recommended for the following:

(a) New Kadhis to undergo a one year internship sitting with a Kadhi.

(b) The structure of the Council of Ulamaa be restructured . To have Ulamaa at district level and be used as conciliators instead of having conciliation committee at constituency level. This will include amendment of  the Mufti Act 2001. Other affected laws should be considered.
(c) Maximum age of Kadhi should also be considered.

(d) Execution of judgments and decrees of Kadhis’ Court be provided in the Regulations.

(e) The administrative post of the Chief Kadhi and Deputy Chief Kadhi visa viz in judiciary be clarified.

(f) Period of acting the post be provided in the law.

CHAPTER SIX

FINDINGS OF THE STUDY
The results of the study on the review of Kadhis’ Court Act 1985 are hereby presented and discussed according to information collected from different stakeholders.  The study has revealed that Kadhi’s Court being an old court in the history of Zanzibar has a statutory power to exercise jurisdiction in the determination of questions of Muslim law relating to personal status, marriage, divorce, inheritance or gifts in proceedings in which the parties profess the Muslim religion. In the course of exercising such powers the Kadhis’ Court is supposed to apply Civil Procedures Decree hence there are no rules made by the Chief Justice to date. The following findings have been revealed in this study:-

6.1 The jurisdiction and powers of Kadhis’ Court are very much limited

 The law provides for very much limited jurisdiction of Kadhis’ Court and is silent on some necessary powers of such court for the administration of justice. In Pakistan, for instance, the Shariah Federal Court may call for and examine records of any case decided by any criminal court under any law relating to the enforcement of Hudood for the purpose of satisfying itself as to correctness, legality or propriety of any finding, sentence or order recorded or passed by, and as to the regularity of any proceedings of such court and may, when calling for such record, direct that the execution of any sentence be suspended.

 District Kadhi needs to have jurisdiction of dealing with division of matrimonial assets after giving order of dissolution of marriage but the law is silent. In Indonesia, Religious Courts called Pengadilan Tinggi Agama have been established. They are vested with a wide range of powers on matters related to marriage such as applications for polygamy, division of matrimonial property, child custody and guardianship and all other matters incidental to marriages.  In Philipines, the Shari’a Circuit Courts has jurisdiction to deal with all civil actions and proceedings between parties who are Muslims disputing on issues relating to marriages, betrothal or breach of contract to marry, customary dower,disposition and distribution of property upon divorce. 
Pecuniary jurisdiction of the Zanzibar Kadhis Court in respect to claims of maintenance is very much limited. According to section 6(1)(iii) of the Kadhis’ Court Act 1985, pecuniary jurisdiction of District Kadhi in respect of claims of maintenance, where such claim is for a lumpsum should not exceed shs.500,000/= or for a periodical payment should not exceed shs. 50,000/= in cases all parties are Muslims. The law is silent on when a litigant should file his/her claim for periodical payment exceeding shs. 50,000/=.This provision should be amended and pecuniary jurisdiction should not be limited. 
Although in practice Kadhis are regarded as Walii of women born out of the wedlocks and those whose Waliis have refused them to marriage contract, there is no provision in the Kadhis’ Court Act 1985 which empowers Kadhis to perform such a role. The new Bill should take into consideration of this gap.  

 Appellate Court has only appellate jurisdiction and the law is silent of revisionary powers. The Act is also silent on the revisionary powers or issue of reference and review before the High Court. Consequently, the High Court has been exercising such powers relying on provisions of Civil Proceedure Decree, Chapter 8 of the laws of Zanzibar, which need not a judge to sit with four Ulamaa. In Nigeria, for instance,the Sharia Court of Appeal has powers to exercise both appellate and supervisory jurisdiction in civil proceedings involving questions of Islamic personal law.
Furthermore, the law is silent on how a Kadhi should deal with a person who in the course of proceedings commits an offence of contept of court. 

On issuing a divorce order, the court ends up with maintenance of children (if any), but not for maintenance of the divorced woman during the eddat as provided by the Islamic principles. Furthermore, Kadhis are not empowered to deal with issues of division of matrimonial assets where a marriage comes to an end.  

Territorial jurisdiction of Kadhis’ Court is not provided under the Act. The Civil Procedures decree provides for territorial jurisdiction, but as stated earlier, Kadhis and their clercks are not acquainted with the same. Consequently, a suit may be filed in any court within Zanzibar without regarding territorial jurisdiction. This gap may be dealt with in the rules to be made by the Chief justice.

 6.2 Lack of machineries for conciliation

The object of empowering Kadhis’ Court to determine marriage and divorce is not to terminate contract of marriages but to conciliate spouses so as to maintain their marriages. Unfortunately, there are no machineries established to conciliate litigants in cases of dispute. It is therefore recommended to put in place a machinery for amicable settlement of disputes and filing a case before Kadhis’ Court should only in a situation where conciliation process has failed to settle the matter or that under the principles of Islamic Law the matter cannot be conciliated and the interference of the Court is mandatory.

6.3 Some Kadhis lack proper secular education 

According to section 5 of the Kadhis’ court Act 1985 as amended by the Written laws (Miscellaneous Amendment) Act no. 4 of 2003, qualification of a District Kadhi’s are:

a) professing or following the Muslim religion; and

b) possessing such knowledge of Islamic laws applicable to any sect or sects of Muslim as qualifies him, in the opinion of the Judicial Service Commission to be Kadhi; or

c) having been attended and obtained recognized qualifications in Islamic laws from any Institute approved by the Council of Ulamaas established under the provisions of the Establishment of the Office of Mufti Act 2001, and held the qualification  for a period of not less than three years and having considerable experience in the knowledge of Islamic laws.

Possessing secular education is no where provided by law as a qualification for the post of Kadhi. It has been revealed in this study that the duty of Kadhi may not be properly performed by a person who lacks secular education. This is due to the fact that there are no rules of court providing for procedure and practice to be followed in Kadhi’s Courts, a situation that force them to apply procedure and practice prescribed for subordinate courts under the Civil Procedure Decree
. Surprisingly, none of existing Kadhi has ever undergone any training on Civil Procedure Decree to which is supposed to be applied in Kadhi’s Court. According to collected data from all Kadhis of Zanzibarout of 14 District Kadhis less than half of Kadhis have Degree in Islamic law followed by one Form three leaver. Others have undergone informal Islamic education. Lack of secular education to some Kadhis is itself a challenge for Kadhis to be trained with practice and procedure under Civil Procedure Decree. This lacunae has resulted every Kadhi to develop his own procedure of trying cases.The best practice on the need of a Kadhi to have secular law can be learnt from philipines, Kenya, Pakistan, Nigeria and Indonesia.
6.4 Poor Working Environment and remuneration

According to section 5 of the Kadhi’s Court Act 1985, Kadhis are appointed by the Judicial Service Commission in consultation with the Chief Kadhi. They draw their remuneration from government coffers, out of the tax payers’ money. The study has revealed that remuneration of a District Kadhi who does not have degree is very lower compared to those who hold degree, though they perform same duties.

 The working facilities are very poor. Some Kadhis are above retired age. Kadhis’ Court have no sufficient  transport and computers. Offices of Kadhi’s are also poor and insecure. This situation puts the court personnel especially the Kadhis and court documents at a great risk. 

The speeding of cases seems to improve in recent years due to a good number of Kadhis as shown in the tables below:

TABLE 1: CASES FILED IN KADHIS COURT  FROM  JULY  2009 – MARCH 2010
( No Kadhi was assigned at Chwaka) 
	COURT
	CASES FILED
	TRIED CASES
	PENDING

CASES

	Urban /West (M/Kwerekwe
	585
	140
	445

	MWERA
	10
	10
	-

	MFENESINI
	30
	25
	5

	MKOKOTONI
	40
	11
	29

	MAKUNDUCHI
	21
	16
	5

	CHWAKA
	0
	0
	0

	MKOANI
	40
	33
	7

	KENGEJA
	11
	8
	3

	CHAKE CHAKE
	73
	38
	35

	WETE
	49
	24
	25

	KONDE
	40
	21
	19


TABLE 2: CASES FILED IN KADHIS COURTS OF UNGUJA  FROM  JANUARY  2011 –  SEPTEMBER 2011

** Data of Mkokotoni and Mwera not included. *Data of July – September not included.

	COURT
	CASES FILED
	CASES TRIED
	PENDING

	MWANAKWEREKWE
	576
	234
	332

	MWERA
	19* 
	68*
	18*

	MKOKOTONI
	35*
	21*
	14*

	MFENESINI
	41
	27
	14

	MAKUNDUCHI
	26
	20
	6

	TOTAL
	667**
	370**
	384**


TABLE 3: CASES FILED IN KADHIS COURT  PEMBA  FROM  JULY  2010 – MARCH 2011

	COURT
	CASES FILED
	CASES TRIED
	PENDING

	CHAKE CHAKE
	92
	45
	47

	WETE
	64
	11
	53

	MKOANI 
	28
	24
	4

	KONDE
	36
	15
	21

	KENGEJA
	6
	1
	5


6.5  Absence of Proper rules to be applicable in Kadhi’s Court

As to procedure and practice, the Chief Justice, in consultation with the Chief Kadhi are empowered to make Rules of court to be followed in Kadhi’s Court. Until such rules are made, procedures and practice in Kadhis’ Court shall be in accordance with those prescribed for subordinate courts by and under the Civil Procedure Decree, Chapter 8 of the Laws of Zanzibar. To date no such rules are made and procedures and practice applied by most Kadhis are neither that of the Civil Procedures Decree nor of Islamic Courts. 

Lack of proper rules and procedures to be applicable in Kadhis’ Courts and ignorance of procedure and practice under Civil Procedures Decree are alleged to be the main source of injustice in Kadhis’ Court.  Kadhi’s have developed their own practice and procedure on handling disputes. For instance, in the course of the study it has been witnessed that in some Kadhi’s Court parties are not even given opportunity to cross examine witnesses and judgments written by Kadhis court lack essential contents of judgment as provided by law. 
Also, when a litigant lodges complain, she/he enumerates a list of causes of action such as declaration of divorce, maintenance of herself and children and even wedding price (dower). Due to ignorance of rules of procedures, litigants have been directed by Kadhis or their clerks to file a case for a single cause of action. All these problems could not exist if Kadhis and their clerks are acquainted with Civil Procedure Decree.

6.6  Absence of Codified Rules of Islamic Law

The law regulates Islamic procedural law especially in terms of evidential requirements relating to witnesses. Section 7 of the Kadhis’ Court Act 1985 provides that the law and rules of evidence to be applied in Kadhis’ Court shall be those applicable under Muslim law, save that, all witnesses shall be heard without discrimination on grounds of religion, sex or otherwise and issue of fact shall be decided upon an assessment of the credibility of all evidence before the court and not upon the number of witnesses. In the absence of codified substantive rules of Islamic law, the Kadhis are generally free to interpret Islamic law and pronounce judgments in the manner they consider appropriate with regard to the circumstances of the cases that come before them. Furthermore, the issue of contract of marriage which seems to be important in Zanzibar environment is to be found in the codified rules. Consequently, an express provision in the general law would displace Islamic law to the extent of such inconsistency
.

6.7  Poor Representation 

Advocates in Kadhis Court are not allowed. Only Vakils and persons holding power of attorney are allowed to represent litigants in Kadhis’ Courts. This has resulted to failure of justice to majority of ignorant litigants who appear before Kadhis Court to defend themselves and therefore to be deprived from right to fair hearing. Justice may not be achieved where both the Kadhi and parties to the suit are ignorant of procedures. If a system of allowing Islamic jurists who are approved by a special committee such as Council of Ulamaas, to represent litigants is adopted it would be helpful to Kadhis in their role of administration of justice.
It is a misfortune that Vakils who are allowed to appear before Kadhi’s Court are not acquainted with Islamic law. Unless it is provided by law that a qualification of a Vakil to appear before Kadhi’s Court is to be acquainted with Islamic knowledge and civil procedure Decree, a fair hearing of cases in Kadhis Court may not be achieved. It is therefore recommended for the review of Kadhis Court Act, by empowering only Vakils acquainted with Islamic law and Civil Procedure Decree to appear in Kadhis Court. Qualifications of the recommended Vakils should be the same to that of District Kadhis together with sufficient knowledge on Civil Procedure Decree and should be appointed by Council of Ulamaas. In other words existing Vakils should be restricted from appearing before Kadhis Court. The only reason is that they are not acquainted with Islamic rules. It is therefore recommended to incorporate a provision of appointing special Vakils to appear before Kadhis’ Court.

6.8  Issues of Matrimonial Assets not covered under the Applicable laws 

Although under Islamic law a married woman has a right to own property either jointly with a husband or separately, most women are being deprived their right to properties due to ignorance of their rights. Majority of women who complained before courts and Zanzibar Female lawyers Association for being deprived their properties by their husbands do not have any evidence to prove ownership to the property in dispute. Unless there have been an actual contribution, it is difficult for a divorced woman to prove joint ownership of the property. The Kadhi’s Court Act 1985 is silent on issuing orders of division of matrimonial property. In general, the Act does not recognize matrimonial assets. It is therefore recommended for the review of the Act so as to define the term matrimonial assets in terms not contradicting with Islamic principles as well as to empower Kadhis Court on issuing Divorce order also to make order on the division of matrimonial property. However, the law should specifically define matrimonial property in compliance with Islamic rules.

6.9 The Law allows a Non-Muslim Judge to adjudicate Islamic Disputes

Qualification of being a Muslim is necessary for Chief Kadhi, Deputy Chief Kadhi, Appellate Kadhi, District Kadhi and Ulamaa. However, for a judge to sit in the High Court for the purpose of hearing appeal is not mentioned to be mandatory. Zanzibar has a number of Judges who are Muslims. It is high time now for the Act to provide for qualification of being a Muslim for a judge who sit before the High Court to determine appeals from Kadhis’ Court.

6.10 Duties of Chief Kadhi are no where stated

The Act provides for the establishment of the post of Chief Kadhi, but a part from hearing appeal like Deputy Chief Kadhi and Appellate Kadhi, his administrative duties are no where stated.

6.11 Women Representation is not considered

Although under section 12 of the Interpretation of Laws and General Clauses Act, 1984, words importing masculine gender include the feminine; and words importing the feminine gender include the masculine, the practice shows that the provision had never been reflected not only in the implementation of the Kadhis’ Court Act no. 3 of 1985, but also in the history of this oldest court in Zanzibar. No women had ever been appointed a Kadhi or even a member of Committee of Ulamaa to sit with a judge in hearing appeals originating from Kadhis’ Court. 

It is true that there is a disagreement among Islamic  Scholars as to whether women are qualified to act as Kadhi or not.
  Although the role of Kadhi has been traditionally restricted to men, some women have been appointed as Kadhis in recent years. In 2009, two women were appointed as Kadhi by the Palestinian Authority in the west Bank.
  In 2010, Malaysia appointed two women as Kadhi.
 In Indonesia, there are nearly 100 female Kadhis.
  During the stakeholders meeting, Stakeholders were also differing on the issue of Women holding positions of Kadhis though they may have all other qualifications. However, they agreed on holding posts of Ulamaa to assist Kadhi in decision making or to be an advocate before Kadhis Court. They therefore recommended that Women Islamic Scholars be involved in the Panel of Ulamaa to sit with Kadhis in all stages of cases from District to Supreme Appeal Court . 

6.12 Oaths of Kadhis,Chief Kadhi and Appellate Kadhi are not taken in accordance of Islamic Law but secular law.

According to sections 5(2) and 10(4) of the Kadhis’ Court Act 1985, as amended by Act no. 4 of 2003, Kadhis and  Ulamaas should not enter upon their duties of office until they have taken and subscribed the oath of allegiance and such oath for the due execution of their offices as prescribed by the House of Representatives. For having  committed Kadhis and Ulamaa administration of their oaths should be made in accordance with Islamic law.

CHAPTER SEVEN
SUMMARY AND RECOMMENDATIONS
7.1 Summary

Zanzibar Kadhis’ Court has jurisdiction to determine questions of muslim law relating to personal status, marriage, divorce, inheritance or gifts in proceedings in which the parties profess the Muslim religion. Although the applicable laws and rules of evidence in Kadhis’ Court are identified to be those applicable under Muslim law, the law restrict discrimination on grounds of religion, sex or otherwise. Issues of facts are decided upon the assessment of the credibility of all evidence before the Court and not upon number of witnesses who have been given evidence. 
As to procedure and practice applicable in Kadhis’ Court, to date there are no recognized ones and instead Kadhis are supposed to follow procedures provided under Civil Procedures Decree to which most Kadhis are not conversant with them. Furthermore, such rules of procedures are complicated and too technical. Consequently, the applicable procedures in proceedings of Kadhis’ Court are neither of Islamic court nor of secular courts.
 The study has revealed a limited jurisdiction and powers of the court, lack of machinery for conciliation, limited secular education, poor working environment and remunerations, poor representation in court, administrative duties of Chief Kadhi not provided, and a non-Muslim judge having power to sit in High Court to decide matters originating from Kadhis; Court. As to applicable rules, the problem is that rules of Islamic law as applicable in Kadhis’ Court are not codified. Thus Kadhis are free to interpret Islamic law in the manner they consider appropriate with regard to circumstances of the case before them.
In stakeholders’ meeting, most claims against Kadhis related to lack of ethics. Absence of codes of Ethics to most Kadhis has disgraded the status of Kadhis court. Thus there must be Codes of Ethics for Kadhis and all Kadhis must sign a declatation of adhering to Codes of Ethics before holding his office. The office of Kadhi to be manned by a women was also under discussion. To this there are two contradicting Islamic views. However, there is no dispute for women to be appointed as assesors.
As to contract of marriages, it has been found that the matter would be incorporated in the Marriage and Divorce (Muslim) Registration Decree, Chapter 91 of the Laws of Zanzibar.

7.2 Recommendations

It is deemed that, majority of the Zanzibar society loose trust and confidence to Kadhi’s Courts due to poor administration of justice occasioned by several gaps stated above. The only way of re-instating the trust and confidence of the society in Kadhi’s Courts is to eliminate the gaps by working upon the recommendations suggested in this study. The recommendations of the study are centered into the following aspects:

(i) Repealing the existing Kadhis’ Court Act of 1985 and enacting a new law regulating Kadhis’ Court;

(ii) Making Rules and Regulations to be applicable in Kadhis’ Court proceeding;

(iii) Improving Kadhis’ remunerations; and

(iv)  Codification of Rules of substantive Islamic laws applicable in Kadhis’ Court. 
7.2.1 Repealing the existing Kadhis’ Court Act 1985 and enactment of a new law

The recommended amendments of the Act seem to be many and necessitate the repealing of the existing Act and to enact a new Kadhis’ Court Act. The proposed new Act are suggested to contain the following:

(i) The Court should be independent from the High Court Registry with its own registrar. The Registrar should be appointed by the President after consultation with the Council of Ulamaas. 
(ii) Administrative powers of the Registrar and the Chief Kadhi to be provided under the Act. Position of Chief Kadhi and Deputy Chief Kadhi within the Judiciary should be clarified.
(iii)   The Council of Ulamaa to be restructured by creating committees at district level and perform a function of conciliation.

(iv)  Above the District Kadhis’ Court is suggested to have Appellate Kadhis’ Court manned by an Appellate Kadhi again assisted by two Ulamaas as advisors. There should be two Appellate Kadhis in Pemba and two in Unguja, who shall sit in Appellate Kadhis’ Court.

(v) The supreme Court be The Supreme Kadhis’ Court of Appeal manned by the Chief Kadhi or Deputy Chief Kadhi and four Ulamaas. Decisions should be made on majority votes and be the final court for cases originating from Kadhis’ Court.  Where Chief Kadhi has an interest on the case at hand it will be manned by a Deputy Chief Kadhi.
(vi) Where a Supreme Court exercises power to review its own decision, the Court shall be manned by a full bench of the Chief Kadhi, or Deputy Chief Kadhi and six Ulamaas.
(vii)  Original jurisdiction of District Kadhis Court be extended to all matters incidental to the marriage including division of matrimonial assets under Islamic perspectives. Pecuniary jurisdiction of the District Kadhis’ Court for matters of maintenance should not be limited. Jurisdiction of Appellate Kadhis’ Court be extended from hearing appeals to hearing of revision. The supreme Kadhis’ Court of Appeal be given powers to hear revisions and appeals as well as review. 
(viii) Kadhis’ Court must be given powers to deal with offenders of contempt of Court like Secular courts.

(ix) The proposed Act should incorporate the establishment of the machinery for conciliation of matrimonial cases in Kadhis Court at district level.
(x)  Qualifications of Kadhis should be improved. Apart from the afore mentioned qualifications a person to be appointed as Kadhi must have a Degree of Islamic Shariah in particular Usulul fiqhi and Qawaidul lfiqhi, Secular education and age of not below 40 years; 
(xi) Chief Kadhi, Deputy Chief Kadhi and Appellate Kadhi should continue to be appointed by the President but after consultation with the Council of Ulamaa. The proposed Act should provide for security of tenure of Kadhis.
(xii)     Women having qualification of Ulamaas to be appointed .
(xiii)   Advocates practicing in Zanzibar with a knowledge in Islamic Shariah should be allowed to represent litigants in Kadhis’ Court.
(xiv)  The law should provide for Code of Ethics of Kadhis and Members of the Council of Ulamaa. A Kadhi shall prior to hold office sign a declaration of complying with code of ethics.

(xv)  Oaths of Kadhis and Members of the Council of Ulamaa to adhere with Islamic Principles.
(xvi) The law to provide that languages of the records of the Court are Kiswahili and Arabic; 
(xvii) Provisions to be repealed; and

(xviii) Power to make rules for better implementation of the Act.
7.2.2 Making Rules and Regulations to be applicable in Kadhis’ Court proceeding

Rules of procedures to be applicable in Kadhis’ court should be simplified to be friendly to Kadhis and ordinary litigants. The rules should provide for:
(i) Jurisdiction of court;

(ii) Place of suing;

(iii) Institution of suits;

(iv)   Summons;
(v) Pre trials (Sulhu);
(vi) Reconciliation proceedings;
(vii) Hearing of trials; speed trial and cases to be opened under certificate of urgency.
(viii) Judgment and
(ix) Appeal, Revision and Review.
7.2.3 Improving Kadhis’ remunerations

Remunerations of District Kadhis be the same of that of District Magistrates. They should also provided with transport, outfit allowance and convenient accommodations. 
7.2.4 Codification of Rules of substantive Islamic laws applicable in Kadhis’ Court. 

It was recommended that instead of codifying such laws we better observe the practice in Saudi Arabia where the law direct for the books to be used as reference in adjudicating disputes and arranged in order.
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